DRAFT

October 16, 2018

Minutes of the meeting of the Town Board of the Town of Durham held October 16, 2018 at the Town
Hall commencing at 7:30 pm.
Present:

Shawn Marriott, Supervisor
Jerry Cunningham, Council Member
Linda Sutton, Council Member
Joan Breslin, Council Member

Absent:

Nick Nahas, Deputy Supervisor

Recording Secretary:

Janet Partridge, Town Clerk

Others Present:

Patti Fetty, Deputy Clerk
Karen Tirpak, Bookkeeper
Thomas Sutton, Police Sgt
Joe van Holsteyn, Highway Superintendent
David Cunningham, Building Inspector
Mark Overbaugh, Code Enforcement Officer
Maryellen Brooks, Assessor Clerk
Lois Rockefeller, Building Dept Clerk
Tal Rappleyea, Town Attorney
21 community members

Supervisor Marriott called the meeting to order at 7:30 pm with the Pledge to the Flag.
A motion was made by Council Member Sutton to accept the minutes of September 4th and
September 18th making special note of the typo on the first page of the September 4th minutes
seconded by Council Member Breslin, all in favor, motion carried. (4 Yeas – Marriott, Breslin,
Cunningham, Sutton – Absent Nahas)
Durham Ambulance gave their report – SEE ATTACHED
Supervisor Marriott gave the anniversaries for this month.
Gordon Bennett started working for the town 18 years ago, 10/5/2000.
Jerry Cunningham started at the town on 10/1/1996.
Justin Lounsbury started working for the highway dept on 10/5/2009.
The following resolution is hereby offered by Supervisor Marriott:
To change the name of “Albin Road” back to its original name “Albanese Lane” and the
Supervisor is hereby authorized to notify Greene County 911 and any other public safety agency
of such name change.
The motion was seconded by Council Member Cunningham.
Mr. Marriott
Aye
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Mr. Nahas
Absent
Ms. Breslin
Aye
Mr. Cunningham Aye
Ms. Sutton
Aye
The resolution was thereupon declared adopted.
Council Member Breslin offered the following Resolution for approval:
RESOLUTION 2018-20
GRANT APPLICATION APPROVAL
WHEREAS, the Town of Durham, New York is applying to the Office of Justice Court Support for a grant under
the Justice Court Assistance Grant Program for an air conditioning unit in the court area in the Durham Town
Hall, and
WHEREAS, the grant application requires the applicant municipality to obtain the approval of the governing
body of the municipality in which the project is located,
NOW, THEREFORE, be it resolved that the Town Board of the Town of Durham does approve and endorse the
application for a grant under the Justice Court Assistance Grant Program for an air conditioning unit in the court
area of the Durham Town Hall.

The motion was seconded by Council Member Cunningham.
Mr. Marriott
Aye
Mr. Nahas
Absent
Ms. Breslin
Aye
Mr. Cunningham
Aye
Ms. Sutton
Aye
The resolution was thereupon declared adopted.
Marriott also updated the Board that the town won the bid on the police car through Auctions
International. As soon as the paperwork is finalized, they can pick up the vehicle.
Highway Superintendent van Holsteyn read his report – SEE ATTACHED
The bidding on three pieces of equipment put on Auctions International are closed. Van
Holsteyn would like to accept the bid on the rear flail mower for $2,325 and the bid of $610
for the Old Stone Box. The closing bid on the 2007 John Deere Mower was $8,300 but van
Holsteyn feels it is worth $15,000, so he does not want to accept that bid.
A motion was made by Council Member Cunningham to accept the bids for the rear flail mower and
the old stone box chipper, but decline the bid on the JD mower, seconded by Council Member
Breslin, all in favor, motion carried. 4 Yeas – Marriott, Breslin, Cunningham, Sutton – Absent Nahas)
Sergeant Sutton read his report – SEE ATTACHED
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Clerk/Collector Partridge read her report – SEE ATTACHED
Attorney Rappleyea reported he has been working on the local laws.
Building Inspector Cunningham read their report – SEE ATTACHED
Assessor Bennett read his report – SEE ATTACHED
A community member asked to read a letter he wrote the board on the data collection
progress. Marriott asked him to not read the letter until they had a chance to review it,
therefore he can share it with the board at the end of the meeting.
Marriott summarized the Animal Control report – SEE ATTACHED
The Judges’ report were submitted – SEE ATTACHED
Durham Task Force – The Halloween Decorations are up at the Cultural Center. Christmas in Durham
will be December 2nd from 3-5pm. Their next meeting will be November 29th at 6pm here at the
Town Hall.
Durham Community Center – events are on hold now, they will resume when Nick is feeling better.
Comprehensive Plan Committee – The results of the Town wide meeting on October 3rd have been
compiled and shared with the committee members. Chuck Brooks asked if the documents could be
put on the website.
Marriott read the Environmental Short Form for Local Law #2 of 2018.
A motion was made by Breslin to declare a negative declaration for LL #2 of 2018, seconded by
Sutton, all in favor, motion carried. (4 Yeas – Marriott, Breslin, Cunningham, Sutton – Absent Nahas)
A motion was made by Cunningham to adopt the following law:
TOWN OF DURHAM
LOCAL LAW #2 OF 2018
REGULATING SOLAR ENERGY SYSTEMS
Be It Enacted By The Town Board Of The Town Of Durham:
§1.

Title
This Local Law shall be referred to as "A Local Law Regulating Solar Energy Systems. This Solar Energy Local
Law is adopted and enacted pursuant to the authority and power granted by Articles 2 and 3 of the New York State Municipal
Home Rule Law, Article 2 of the New York Statute of Local Governments, and Article 16 of the New York State Town Law
and the powers pursuant to Sections 261 and 263 of Town Law, of the State of New York, which authorizes the Town of
Durham to adopt provisions that advance and protect the health, safety, and welfare of the community, and "to make
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provision for, so far as conditions may permit, the accommodation of solar energy systems and equipment and access to
sunlight necessary therefore."
§2.

Statement of Purpose and Intent
The Town of Durham recognizes that solar energy is clean, readily available, and a renewable energy source. It
further recognizes that energy generated from Solar Energy Systems can be used to offset energy demand on the grid where
excess solar power is generated.
The Town of Durham has determined that comprehensive regulations regarding the development of Solar Energy
Systems are necessary to protect the interests of the Town, its residents, and its businesses. This Section aims to
accommodate Solar Energy Systems while balancing the potential impacts on neighbors while preserving the rights of
property owners to install Solar Energy Systems.
This Section is intended to promote the effective and efficient use of solar energy resources; set provisions for the
placement, design, construction, and operation of such Systems consistent with the Town of Durham's Comprehensive Plan,
to uphold the public health, safety, and welfare; and to ensure that such Systems will not have a significant adverse impact on
the environment or the aesthetic qualities and character of the Town.
Intent; Greater Restrictions to Prevail. It is not intended by this Section to repeal, except as herein stated, abrogate or
impair existing conditions previously made or permits previously issued relating to the use of buildings or premises or to
impair or interfere with any easements, covenants or agreements existing between parties. Except as otherwise provided
herein, whenever this Section imposes a greater restriction upon the Use of buildings or premises than is required by existing
provisions of law, ordinance, regulations, or permits or by such easements, covenants or agreements, the provisions of this
Section shall control.
This Solar Energy Local Law is adopted to advance and protect the public health, safety, and welfare of Durham by
creating regulations for the installation and use of solar energy systems and equipment, with the following objectives:
A. To take advantage of a safe, abundant, renewable and non-polluting energy resource;
B. To decrease the cost of electricity to the owners of residential and commercial properties, including single
family houses;
C. To increase employment and businesses development in the town of Durham, to the extent practical, by
furthering the installation of solar energy systems;
D. To mitigate the impacts of solar energy systems on environment resources such as agricultural lands, forests,
wildlife, view sheds, water sheds, and other protected resources;
E. To create synergy with other goals of the Town of Durham Comprehensive Plan.
§3.

Definitions:
The following terms and definitions are inserted where appropriate:

Abandonment: A Solar Energy System will be considered abandoned if (1) the owner of the system does not provide the
Code Enforcement Officer (CEO) the most recent yearly certification by the public utility that the system has been providing
electricity as proposed in the application; and (2) an explanation and a proposed remedy for the omission of said certification
are not provided to the CEO or are not considered satisfactory by the CEO within one (1) month of the yearly certification
date.
Building- Mounted Solar Collectors: A Solar Energy System where an array of solar collectors mounted securely to racks
attached to roof mounts, or integrated into building materials such as roof tiles, siding, or windows of any legally permitted
and/ or constructed building or structure for the purpose of producing electricity for onsite or offsite use.
Capacity: The manufacturer's nameplate capacity of the Solar Energy System as measured in kilowatts (KW) or megawatts
(MW) AC.
Decommissioning: The process of disassembling and removing from the installation site a Solar Energy System in a
thoroughly safe and complete manner.
Glare: The effect by reflections of light with intensity sufficient as determined in a commercially reasonable manner to cause
annoyance, discomfort, or loss in visual performance and visibility in any material respects.
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Ground-Mounted Solar Energy System: A Solar Energy System that is anchored to the ground via a pole or other mounting
system, detached from any other structure, that generates electricity for onsite or offsite consumption.
Native Perennial Vegetation: native wild flowers and grasses that serve as habitat, forage, and migratory way stations for
pollinators.
Pollinator: bees, birds, bats, and other insects or wildlife that pollinate flowing plants.
Prime Farmland: Land, designated as “Prime Farmland” in the U.S. Department of Agricultural Natural Resources
Conservation Service (NRCS)’s Soil Survey Geographic Database on Web Soil Survey, that has the best combination of
physical and chemical characteristics for producing food, feed, forage, fiber, and oilseed crops and is also available for these
land uses.
Noise Analysis: A technical or professional prepared analysis of sound generated by the proposed Solar Energy System
sufficient to provide a clear understanding of the system's auditory impact.
Owner: The owner of the property on which a Solar Energy System is located or installed, or their lessee, licensee or other
person authorized to install and operate Solar Energy System on the property.
Post-Construction: The period of time commencing when the applicant provides the Code Enforcement Officer notification
from a certified electrical inspector that the Solar Energy System has been installed and completed as proposed, and from the
public utility that the Solar Energy System has been properly inspected and connected.
Qualified Solar Installer: A person who has the skills and knowledge related to the construction and operation of solar
electrical equipment and installations and has received training on the hazards involved. Persons who are on the list of
eligible photovoltaic installers maintained by the New York State Energy Research and Development Authority
(NYSERDA), or who are certified as a solar installer by the North American Board-Certified Energy Practitioners
(NABCEP), shall be deemed to be qualified solar installers for the purposes of this definition.
Solar Energy Applicant- Any person, firm, corporation, or any other entity submitting an application to the Town of Durham
for a Building Permit, Special Use Permit, and/ or Site Plan Review for a Solar Energy System.
Solar Energy System: The arrangement, combination, and placement of collectors, controls, energy storage devices, and other
materials, hardware or equipment necessary to the process by which solar radiation is (1) collected, (2) converted into
electrical energy, (3) storage, (4) protected from unnecessary dissipation and (5) distributed. Only photovoltaic, electricitygenerating systems are included in this definition. Systems for converting solar radiation into any other form of energy,
including but not limited to thermal, mechanical, and chemical energy, are not included in this definition. The area of a Solar
Energy System includes all the land inside the perimeter of the Solar Energy System, which extends to any interconnection
equipment. A Solar Energy System is classified as a Tier 1, Tier 2, Tier 3 or Tier 4 Solar Energy System as follows:
A.

Tier 1 Energy Systems include the following:
a.
Building Mounted Solar Energy Systems
b.
Capacity up to 25 kW AC and that generate no more than 110% of the electricity consumed on the site over
the previous 12 months.

B.

Tier 2 Energy Systems include the following:
a.
Ground-Mounted Solar Energy Systems
b.
Capacity up to 25 kW AC and that generate no more than 110% of the electricity consumed on the site over
the previous 12 months.

C.

Tier 3 Energy Systems include the following:
a.
Capacity larger than 25kW AC and less than 25 MW.
b.
Largest system allowed.

Small Solar Energy System – Tier 1 or Tier 2
Large Solar System – Tier 3
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Solar Panel: A photovoltaic (PV) module; a packaged, encapsulated, usually flat and rectangular, connected assembly of
photovoltaic solar cells, which captures solar radiation and converts it into electricity.
§4.

Applicability.
A.

The Town acknowledges that certain state laws may exempt facilities which generate greater than 25 MW of
energy from local review. However, such exemption, pursuant to The Public Service Law §168 3. (e) requires
that any such facility shall not be unreasonably burdensome to the ratepayers both in and out of the
municipality. The Town hereby specifically finds that any such facility shall be unreasonably burdensome to
both the ratepayers in and out of the Town since the Town and its residents rely almost exclusively on tourism
for its revenue. The Town further finds that such tourism is based on the scenic views within the Town and that
almost all parcels of land located where interconnection is available due to the existing infrastructure and
technology are also located within the viewshed of designated Scenic Byways. Thus, the location of any
facility that generates greater than 25 mw or is larger than 50 acres in size would unreasonably burden the
residents and ratepayers in the Town and those who come to the Town to enjoy the designated Scenic Byways
since it would result in severe marring of those scenic viewsheds. These findings are specifically based upon
and supported by the Town Comprehensive Plan

B. The requirements of this Section shall apply to all solar installations modified or
installed after the effective date of this Local Law.
C. Solar installations for which a valid building permit has been issued, or if no building permit is presently
required, for which installation has commenced before the effective date of this Local Law shall not be required
to meet the requirements of this Local Law. All Solar Energy Systems shall be designed, erected, and installed
in accordance with all applicable codes, regulations and industry standards as referenced in the New York State
Building Code and the Town Code.
D. Qualified Installations. No Solar Energy System may be constructed, installed, replaced or modified except by a
Qualified Solar Installer, provided, however, that homeowners may install their own Solar Energy System. Any
system installed by a qualified installer and/ or homeowner must be inspected and approved by a qualified third
party electrical inspector approved by the Town of Durham and, if connected to the local electric utility system
grid, approved by the appropriate utility.

E. Government Approval. The Solar Energy Applicant of Solar Energy System shall establish to the satisfaction of
the Town of Durham Code Enforcement Officer and/ or the Town of Durham Town Board that all applicable
governmental agencies with jurisdiction over the installation and operation of such Solar Energy System have
provided all permissions, approvals, and required inspections necessary to install and operate the system.
§5.

Limitations of Approvals.
A. Nothing in this Section shall be deemed to allow any Solar Energy Applicant the right to remove any trees,
vegetation, or other obstruction located on any real property over which said Solar Energy Applicant does not
have fee title.
B. Nothing in this Section shall be deemed a guarantee against any future construction or improvements or Town
approvals for future construction or improvements that may impede the sunlight flow to any Solar Energy
System.

C. It shall be the sole responsibility of the Solar Energy Applicant to acquire any necessary appropriate land use
rights in order to provide and maintain appropriate solar access areas.
§6.

Supplementary Requirements for Building Mounted Solar Energy Systems.
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A. Building-Mounted Solar Energy Systems when attached to any lawfully permitted building or structure in the
Town of Durham are subject to the following conditions, in addition to the applicable standards provided in this
Law:
1.

Building permits shall be required for installation of all Building-Mounted Solar Energy Systems.

2.

All Solar Collectors shall be placed and arranged such that reflected solar radiation or glare shall
not be directed onto contiguous buildings, properties or roadways. Exterior surfaces of BuildingMounted Solar Energy Systems and related equipment shall have a non-reflective finish and shall
be color coordinated to harmonize with roof materials and other dominant colors of the structure.

B. Building-Mounted Solar Energy Systems shall be mounted as flush as possible to the roof.
C. There shall be adequate ventilation opportunities afforded by panel setback from other rooftop equipment (for
example: shading or structural constraints may leave significant areas open for ventilation near HVAC
equipment).

D. To ensure firefighter and other first responder safety, in accordance with applicable residential, building,
electrical, and fire codes, there shall be a minimum perimeter area around the edge of the roof and structurally
supported pathways to provide space on the roof for walking, around all Building-Mounted Solar Energy
Systems. Additionally, installations shall provide for adequate access and spacing to:
1.
2.
3.
4.

Ensure access to the roof;
Provide pathways to specific areas of the roof;
Provide for smoke ventilation opportunity areas; and
Provide emergency egress from the roof.

E. Exceptions to these requirements may be requested where access, pathway or ventilation requirements are
reduced due to:
1.
2.
3.
4.

F.

Alternative access opportunities (such as from adjoining roofs);
Ground level access to the roof area in question;
Adequate ventilation opportunities afforded by panel setback from other rooftop equipment;
New technology, methods, or other innovations that ensure adequate
emergency responder access, pathways, and ventilation opportunities.

Building-Mounted Solar Energy Systems must be properly engineered to support Building-Mounted Solar
Collectors. The applicant must provide a signed and sealed certification from a New York State licensed
professional engineer containing, but not limited to, the following information:
1.
2.
3.

The roof structure is strong enough to support the additional weight of the solar units as per applicable
residential, building, electrical, and fire codes.
All Building- Mounted Solar Collectors are in compliance with applicable residential, building,
electrical, and fire codes.
The Solar Energy System is constructed and installed in compliance with applicable residential,
building, electrical, and fire codes.

G. Building-Mounted Solar Energy System installations shall incorporate the following design requirements.
H. Panels facing the front yard must be mounted at the same angle as the roof's surface with a maximum distance
of eighteen (18") inches between the roof and highest edge of the system.
§7. Requirements for Small Solar Energy Systems.
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A. No Small Solar Energy System (Tier 1 or Tier 2) shall be installed or operated in the Town of Durham except in
compliance with this Section.
B. The installation of a Small Solar Energy System, is permitted as an accessory use and shall meet all
requirements of this Subsection (H) and shall require a building permits prior to installation.
C. Small Solar Energy System shall not exceed a 25Kw capacity.

D. All Solar Collectors shall be placed and arranged such that reflected solar radiation or glare shall not be directed
onto contiguous buildings, properties or roadways. Exterior surfaces of Building-Mounted Solar Energy
Systems and related equipment shall have a non-reflective finish.

E. Setbacks for Small Solar Energy System: Solar Collectors or Solar Panels are subject to the minimum setbacks,
and other dimensions consistent with the Town of Durham Building Law, Local Law #2 of 1997 and any
subsequent amendments thereto.

F.

Height limits for Solar Energy System mounted on buildings shall be no more than five (5) feet above the
existing building height and shall not exceed the permitted building height. In addition, the installation of FreeStanding Solar Energy System height limits shall not exceed fourteen (14) feet when oriented at maximum tilt.

G. All Small Solar Energy Systems and their associated support elements shall, at the time of installation, be
designed according to New York State Building Code to withstand snow loads and wind pressures applied to
exposed areas by snow or wind from any direction, to minimize the migration of light or sound from the
installation and to minimize the development of sight obstructions for adjacent structures or land parcels.

H. Solar Collectors that are integrated directly into building materials such as roof shingles, and that are a
permanent and integral part of the building or structure shall meet all applicable building codes and shall obtain
all necessary permits.

I.

To ensure firefighter and other emergency responder safety, Small Solar Energy Systems shall comply with the
New York State Uniform Fire Prevention and Building Code to insure firefighter and other emergency
responder safety and access.

§8.

Small Free-Standing Solar.
Collectors (Tier 2) are permitted as accessory structures in the Town subject to the following additional
requirements:
A. Minimum Lot Size: Lots for Small Scale Free-Standing Solar Energy Systems are subject to the minimum lot
size as per the Town of Durham Building Law, Local Law #2 of 1997 and any subsequent amendments thereto.
B. While not required, it is recommended that if the collectors are visible from adjacent properties and roads, an
effort should be made to mitigate visual impacts. However, any such mitigation shall not interfere with the
normal operation of the Solar Collectors.

C. Small-Scale Free-Standing Solar Collectors shall not be located in the following areas:
1. Areas of potential environmental sensitivity, such as floodplains, historic sites, airports, state-owned
lands, conservation easements, trails, parkland, and wetlands as identified by the New York State
Department of Environmental Conservation, United States Army Corps of Engineers, or other Town,
County, State and/ or Federal Agency.
2. Development is prohibited on slopes of greater than fifteen percent (15%).
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§9.

Tier 3 Solar Energy Systems.
A. Applicability.
1. Any Tier 3 Solar Energy System erected, constructed, modified, or operated in the Town of Durham
after the effective date of this Local Law shall be in compliance with this Sub-section. Sub-section (I)
is applicable only to Tier 3 Solar Energy Systems and shall not apply to Small Solar Energy Systems
as defined herein.
2. A Site Plan Review by the Town Board shall be required for all Tier 3 Solar Energy Systems along
with building permits.
B. Applications, Permits, and Approvals Required.
1. All applications for Tier III Solar Energy Systems shall be accompanied by an application for a Site
Plan Review, and all applicable fees as may be established by the Town Board.
2. Review of the Town of Durham Building Law, Local Law #2 of 1997 and any subsequent amendments
thereto, all Site Plan Review applications for Tier 3 Solar Energy Systems shall include the following:
a. Plans and drawings showing the proposed layout of the entire Solar Energy System along
with a description of all components, whether on site or off site, existing vegetation and roads,
and the proposed clearing and grading of all sites involved. Clearing and/or grading activities
are subject to review by the Town Board and shall not commence until the Town Board's
issuance of Site Plan approval and building permits are issued by the CEO. Plans and
drawings shall be signed by a professional engineer registered in New York State.
b. If the Town Board determines that a review will require engineering, legal environmental, or
planning costs, the applicant shall provide an escrow account to pay for such costs. Town
Board The applicant shall be required to establish an escrow account to reimburse the Town
of Durham for the legitimate costs of review associated with the application. The funds may
be utilized for the paying of professionals qualified to review the required plans, reports and
other technical information submitted in support of an application. The initial amount of the
establishment of the escrow account shall be determined on a case-by-case basis as 1% of the
estimated overall cost of the project but in no case shall be less than $3,000.00 or a larger
amount estimated by the Town Board to be reasonable and necessary to cover the cost of the
review to be incurred by the Town. All necessary reviewing professionals assisting the Town
in such reviews shall provide an estimate of the approximate cost of review services. The
Town shall submit an itemized bill to the applicant at least thirty days prior to any deduction
of such amount billed from the escrow account. The Town Board may periodically and at its
discretion require the replenishment of the escrow account established hereunder. Upon
completion of the application and review process, any balance remaining in the escrow
account shall be refunded to the applicant within thirty days of the submission and payment of
the final bill by the Town and payment in full of all application and approval fees.
c. The Town Board may require photo simulations be included showing the proposed Solar
Energy System in relation to the building/ site along with elevations views and dimensions,
and manufacturer's specs and photos of the proposed Solar Energy System, Solar Collectors,
and all other components. Additional simulations may be required that include neighboring
properties.
d. The Town Board may require a noise analysis to determine potential adverse noise impacts.
e. Part I of the Full Environmental Assessment Form (SEQRA) filled out.
f. If the property of the proposed project is to be leased, legal consent between all parties,
specifying use(s) of the land for the duration of the project, including easement,
decommissioning, and other arrangements shall be submitted.
g. Decommissioning Plan and description of financial surety that satisfies the Town that all
required improvements shall be made for Tier 3 Solar Energy Systems. For all Tier 3 Solar
Energy Systems, the applicant shall submit a Decommissioning Plan for review and approval
as part of the application. The Decommissioning Plan shall meet the requirements hereinafter.
C. General Provisions.
All applications for Tier 3 Solar Energy Systems shall be in accordance with the following:
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1.
2.
3.
4.

5.

6.
7.
8.

9.
10.

11.

12.

13.
14.

15.
16.

All Tier 3 Solar Energy Systems shall adhere to all applicable New York State and International
Building; Codes and National Electrical Codes in use at the time the application is submitted.
Tier 3 Solar Energy Systems shall not exceed a capacity of 25 MW and the entire area of the Solar
Energy System shall not exceed 50 acres.
A minimum parcel size of seven (7) acres is required for Tier 3 Solar Energy Systems with no more
than fifty (50%) percent of the parcel occupied by the entirety of the Solar Energy System.
Tier 3 Free Standing Solar Collectors shall not be located in the following areas:
a. Areas of potential environmental sensitivity, such as floodplains, historic sites, airports, stateowned lands, conservation easements, trails, parkland, and wetlands as identified by the New York
State Department of Environmental Conservation, United States Army Corps of Engineers, or
other Town, County, State and/ or Federal Agency.
b. Development is prohibited on slopes of greater than fifteen percent (15%).
There shall be a minimum setback consistent with building codes between any component of the Tier 3
Solar Energy System and the side and rear parcel boundary line. The Town Board is authorized to
adjust the width of the setback after analysis of site conditions and adjacent land uses.
A Stormwater Pollution Prevention Plan as per NYS DEC requirements to detail stormwater runoff,
management and erosion control plans for the site.
Previously cleared or disturbed areas are preferred locations for Solar Energy Systems.
Landscape plan showing all existing natural land features, trees, forest cover, and all proposed changes
to these features, including size and type of plant materials. The plan shall show any trees and/or
vegetation which is proposed to be removed for purposes of providing greater solar access.
Native grasses and vegetation shall be planted and maintained below and around the Solar Collectors.
The Solar Energy System, including any proposed off-site infrastructure, shall be located and screened
in such a way as to avoid significant negative visual impacts. A berm, landscape screen, or other
opaque enclosure, or any combination thereof acceptable to the Town Board capable of screening the
site, may be required. A Tier 3 Solar Energy System proposed within two (2) miles of an existing Tier
3 Solar Energy System shall be reviewed with the additional consideration of the cumulative impacts.
All Solar Collectors and related equipment shall be surfaced, designed, and sited so as not to reflect
glare onto adjacent properties and roadways. All structures and devices used to support Solar
Collectors shall be non-reflective and/ or painted a subtle or earth-tone color to aid in blending the
facility into the existing environment.
All transmission lines and wiring associated with a Solar Energy System shall be buried and include
necessary encasements in accordance with the National Electric Code and utility company
requirements. The Town Board may recommend waiving the requirement for burial if sufficient
engineering data is submitted by the applicant to demonstrate that underground transmission lines are
not feasible or practical. The applicant is required to show the locations of all proposed overhead and
underground electric utility lines, including substations and junction boxes and other electrical
components for the project on the Site Plan. All transmission lines and electrical wiring shall be in
compliance with the utility company's requirements for interconnection.
Location of all existing aboveground utility lines within 1,200 linear feet of the site shall be provided
on the site plan.
Documentation of access to the project site(s), including location of all access roads, gates, parking
areas, etc. To the greatest extent possible, existing roadways shall be used for access to the site and its
improvements. In the case of constructing any roadways necessary to access the Solar Energy Facility,
they shall be constructed in a way that allows for passage of emergency vehicles in the event of an
emergency. Each application shall be accompanied by correspondence from the responding fire
department and emergency care provider as to the acceptability of the proposed ingress to and egress
from the Solar Energy Facility site.
Artificial lighting of Solar Energy Systems shall be limited to lighting required for safety and
operational purposes and shall be shielded from all neighboring properties and public roads.
A site-specific electrical diagram detailing the complete Solar Energy System installation, associated
components, and electrical interconnection methods, with all disconnects and over-current devices
identified.
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17. Any signage used to advertise the Solar Energy System shall be in accordance with the Town's signage
regulations. The owner's identification, appropriate warning signage and emergency contacts shall be
posted at the site and clearly visible.
18. The owner/ operator shall coordinate with local emergency responders to clarify on site safety
procedures. Identification and appropriate warning signage shall be posted at the site and be clearly
visible. Solar energy equipment shall be marked with weather resistant marking to provide emergency
responders with appropriate warning and guidance with respect to isolating the solar electric system.
The marking shall be placed adjacent to the main service disconnect in a location clearly visible from
the location where the disconnect lever is operated.
19. No part of the Solar Energy System shall not exceed fourteen (14) feet when oriented at maximum tilt.
20. Any site containing a Tier 3 Solar Energy System shall be enclosed by perimeter fencing to restrict
unauthorized access at a height of a minimum of six (6) feet high. The type of fencing shall be
determined by the Town Board and the fencing maybe further screened by landscaping needed to
avoid adverse aesthetic impacts.
21. Following construction of a Tier 3 Solar Energy System, any disturbed areas where soil has been
exposed shall be reseeded with grass and/ or planted with low growing vegetation capable of
preventing soil erosion and airborne dust.
22. Any post-construction changes or alterations to the Solar Energy System shall only be done by
amendment to the approved Site Plan by the Town Board and subject to the requirements herein.
23. Verification by the utility company that the Tier 3 Solar Energy System is creating electricity within
the customary range of a properly operating system if its capacity shall be provided annually by the
Owner to the Town of Durham Code Enforcement Officer.
D. Abandonment and Decommissioning for Tier 3 Solar Energy Systems.
1.

2.

3.

Applicability and Purpose. This Section governing abandonment and decommissioning shall apply to
Tier 3 Solar Energy Systems with a rated capacity of more than 25Kw. It is the purpose of this Section
to provide for the safety, health, protection and general welfare of persons and property in the Town of
Durham by requiring abandoned Tier 3 Solar Energy Facilities to be removed pursuant to a
Decommissioning Plan. Abandoned Tier 3 Large Solar Energy Systems may become unsafe by reason
of their energy producing capability, serve as an unattractive nuisance, and create a negative visual
impact on the Town.
Tier 3 Solar Energy Systems which have not been verified to be in active and continuous service for
the prior year shall be removed at the owner's or operator's expense. A Tier 3 Solar System also shall
be deemed abandoned if following Site Plan and Special Use Permit approval initial construction of
the System has commenced and is not complete within eighteen (18) months of the issuance of the first
building permit for the project. Notification shall be provided by the Code Enforcement Officer (CEO)
to the owner/ operator that the decommission must commence.
Decommissioning and removal of a Tier 3 Solar Energy System shall be completed within one
hundred twenty (120) days from the receipt of the CEO's notice and shall consist of:
a. Physical removal of all aboveground and below-ground equipment, structures and
foundations, including but not limited to all solar arrays, buildings, security barriers, fences,
electric transmission lines and components, roadways and other physical improvements to the
site;
b. Disposal of all solid and hazardous waste in accordance with local, state and federal waste
disposal regulations and which shall not include or allow the disposal of same on the subject
parcel;
c. Restoration of the ground surface and soil;
d. Stabilization and revegetation of the site with native seed mixes and/ or plant species
(excluding invasive species) to minimize erosion.
e. Upon petition to the Town Board, the Town Board may permit the Solar Energy Applicant
with landowner permission, if applicable, to leave certain underground or aboveground
improvements in place, provided the Solar Energy Applicant can show that such
improvements are part of a plan to redevelop the site, are not detrimental to such
redevelopment and do not adversely affect community character or the environment.

October 16, 2018
4.

Extension of Time. The time at which a Tier 3 Solar Energy System shall be deemed abandoned may
be extended by the Town Board for one (1) additional period of one (1) year, provided the Solar
Energy Applicant presents to the Town Board a viable plan outlining the steps and schedules for
placing the System in service or back in service, at no less than eighty percent (80%) of its rated
capacity, within the time period of the extension. An application for an extension of time shall be made
to the Town Board by the Solar Energy Applicant prior to abandonment as defined herein. Extenuating
circumstances as to why the Tier 3 Solar Energy System has not been operating or why construction
has not been completed may be considered by the Town Board in determining whether to grant an
extension.

5.

Decommissioning Plan. All applications for a Tier 3 Solar Energy System shall be accompanied by a
Decommissioning Plan to be implemented upon abandonment and/or in conjunction with removal of
the system. The Decommissioning Plan shall address those items listed in Section M (3),
Decommissioning and Removal, above and include:
a. An estimate of the anticipated operational life of the System;
b. Identification of the party responsible for decommissioning;
c. Description of any agreement with the landowner regarding decommissioning;
d. A schedule showing the time frame over which decommissioning will occur and for
completion of site restoration work;
e. A cost estimate prepared by a qualified professional engineer, estimating the full cost of
decommissioning and removal of the Solar System;
f. A financial plan to ensure that financial resources will be available to fully decommission the
site:
g. The Town Board shall require a bond placed in an escrow account to ensure the removal of
any Tier 3 Solar Energy System. The amount of the bond shall be 150% of the cost estimate
prepared by a qualified professional engineer, estimating the full cost of decommissioning and
removal of the Solar Energy System, and in an amount satisfactory to the Town Board. In the
event that the system is not removed within one hundred twenty (120) days and the site
restored as required, the Town of Durham, after notice and hearing, may cause the same to be
removed and the site restored using the finds in such escrow account.

6.

Annual Report. The Solar Energy Applicant shall on a yearly basis provide the Town Code
Enforcement Officer a report showing the rated capacity of the System and the amount of electricity
that was generated by the system and transmitted to the grid over the most recent twelve (12) month
period. The report shall also identify any change in ownership of the Solar Energy System and/ or the
land upon which the System is located and shall identify any change in the party responsible for
decommissioning and removal of the System upon its abandonment. The annual report shall be
submitted no later than forty-five (45) days after the end of the calendar year. Every third (3rd ) year,
the annual report shall also include a recalculation of the estimated full cost of decommissioning and
removal of the Solar Energy System. In addition, the Town Code Enforcement Officer, at the request
of the Town Board, may inspect all facets of said System's amount of electricity that is generated by
the system and any of the inspections required by the Town of Durham that are beyond its scope or
ability of the Town Code Enforcement Officer shall be at the expense of the Solar Energy Applicant.
The Town may require an adjustment in the amount of the bond to reflect any changes in the estimated
cost of decommissioning and removal. Failure to submit a report as required herein shall be considered
a violation subject to the penalties of Attachment III, Penalties and Offenses of this Building Code
Law.

7.

Insurance Requirements for Tier 3 Energy Systems. The applicant, owner, lessee or assignee shall
obtain and maintain insurance, issued by an insurer authorized to do business in New York State, to the
specifications and in an amount approved by the Town Board. Such insurance shall name the Town of
Durham as an additional insured party. The certificate of insurance shall contain a provision that
coverage afforded under the applicable policy shall not be cancelled or terminated until at least thirty
(30) days' prior notice has been provided to the Town of Durham. In the event of termination,
cancellation, or lapse of the required insurance coverage, the Special Use Permit to operate the Tier 3
Solar Energy System shall be immediately suspended and operation of the system shall cease. Upon
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restoration of the required insurance coverage, to the satisfaction of the Town, permission to operate
may be restored.
8.

Safety Standards Applicable for All Solar Energy Systems.
a. All Solar Collector installations must be performed by a Qualified Solar Installer.
b. All Solar Energy Systems shall be maintained in good working order.
c. All Solar Energy Systems shall be designed and located to prevent reflective glare from
impacting roadways and contiguous properties to the maximum extent practicable.
d. If solar storage batteries are included as part of the Solar Collector System, they must be
placed in a secure container or enclosure meeting the requirements of applicable residential,
building, fire, and electrical codes when in use, and when no longer used shall be disposed of
in in accordance with the laws and regulations of the Town of Durham and other applicable
laws and regulations.
e. Prior to operation, electrical connections must be inspected by a Town Code Enforcement
Officer and by an appropriate electrical inspection person or agency, as determined by the
Town, at the expense of the applicant.
f. Any connection to the public utility grid must be inspected by the appropriate public utility.
g. Solar Energy Systems and Equipment shall be marked to provide emergency responders with
appropriate warning and guidance with respect to isolating the solar centric system. Materials
used for marking shall be weather resistant and shall comply with the standards of the
applicable residential, building, fire, and electrical codes.

9. Right to Inspect.
a. In order to verify that the Solar Energy System Applicant and all
lessees, renters, and/ or operators of the Solar Energy System place, construct, modify, and
maintain such Systems, including solar collectors and solar inverters, in accordance with all
applicable technical, safety, fire, building, and building codes, laws, ordinances and regulations
and other applicable requirements, the Town may inspect all facets of said System's placement,
construction, modification, and maintenance.
b. Any inspections required by the Town of Durham that are beyond its scope or ability shall be
at the expense of the Solar Energy Applicant.
10. Enforcement. Any violation of this Solar Energy Law shall be subject to the same civil and criminal
penalties provided for in the building code regulations of the Town of Durham.
§10. Severability.
The invalidity or unenforceability of any section, subsection, paragraph, sentence, clause, provision or phrase of the
aforementioned sections as declared by the valid judgement of any court or competent jurisdiction to be unconstitutional shall
not affect the validity or enforceability if any other section, subsection, paragraph, sentence, clause, provision or phrase,
which shall remain in full force and effect.

The motion was seconded by Council Member Sutton.
Mr. Marriott
Mr. Nahas
Ms. Breslin
Mr. Cunningham
Ms. Sutton

Aye
Absent
Aye
Aye
Aye

The Law was thereupon declared adopted.
The public hearing for variance VP2018-02 continued.
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Marriott read a fax sent to the Town Hall from Mary and Robert Schlaich who were against granting
the variance since they travel on Zimmer Road and it would be an eye-sore.
Melissa Fox and Mr Sullivan spoke about the solar system and where they plan to place it but an
agreement could not be made. Mr. and Mrs. Sullivan are not in favor of the variance, they feel the
placement of the solar system would negatively affect their view of the Catskills.
Marriott explained the variance is only determining if placing the system within the 65 foot set back
from the center of the road is reasonable.
A motion was made by Breslin to close the public hearing on VP2018-02, seconded by Sutton, all in
favor, motion carried. (4 Yeas – Marriott, Breslin, Cunningham, Sutton – Absent Nahas)
Discussion on the variance followed.
Supervisor Marriott offered the following Resolution for approval:
Resolution 2018-22
To approve variance application #VP2018-02 with the stipulation that at the completion of the installation, the
applicant will put some form of vegetation as a buffer as high as feasible to not interfere with the normal
operation of the solar panels and an effort shall be made to mitigate visual impact, seconded by Council
Member Breslin, all in favor, motion carried.

The motion was seconded by Council Member Breslin.
Mr. Marriott
Mr. Nahas
Ms. Breslin
Mr. Cunningham
Ms. Sutton

Aye
Aye
Aye
Aye

Absent

The resolution was thereupon declared adopted.
Cunningham expressed he did not agree with everything in the Sign Law draft. He and Rappleyea will
talk and see if they can change it a little.
A motion was made by Breslin to approve the appointment of Karen Rivers to the Durham Historic
Preservation Commission to fill the vacancy for the term ending 12/31/2018, seconded by
Cunningham, all in favor, motion carried. (4 Yeas – Marriott, Breslin, Cunningham, Sutton – Absent
Nahas)
The board discussed the Park Use Form submitted by Amber Lounsbury for the use of the park next
year for a travel baseball team.
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A motion was made by Breslin to approve the Park Use Form submitted by Amber Lounsbury
pending insurance is on file, seconded by Sutton, all in favor, motion carried. (4 Yeas – Marriott,
Breslin, Cunningham, Sutton – Absent Nahas)
A motion was made by Cunningham to set the public hearing for Local Law #3 of 2018 for the Tax
Cap override for November 6th at 7:30, seconded by Breslin, all in favor, motion carried. (4 Yeas –
Marriott, Breslin, Cunningham, Sutton – Absent Nahas)
Legislator O’Connor arrived and spoke to the group. He reported the cost of the new jail will be 47
million with 39 million bonded. On Wednesday October 17th they will be voting on a temporary facility
to be used in the town of Coxsackie. He also reported the Quality Inn in Catskill has been sold back to
the IDA and it will be coming down shortly. November 5th will be the County budget hearing. Last
year’s budget was about 110 million and this year it will be about 115 million. It will be under the tax
cap.
Questions or Comments from the floor:
Chris Knox, senior engineer from Crawford and Associates Engineering and Land Surveying, PC, and
David Byrne, Renua Energy, gave a short presentation to the Board on a tier 3 solar system of about 24
acres that they are in the preliminary stages of implementing on Richard Buoniconto’s property in East
Durham.
A motion was made by Marriott to enter into executive session at 9:03 pm for the purpose of
discussions relating to proposed, pending or current litigation, seconded by Breslin, all in favor,
motion carried. (4 Yeas – Marriott, Breslin, Cunningham, Sutton – Absent Nahas)
A motion was made by Breslin to return from executive sessionat 9:47pm , seconded by Sutton, all
in favor, motion carried. (4 Yeas – Marriott, Breslin, Cunningham, Sutton – Absent Nahas)
No action taken.
A motion was made by Breslin to approve the transfers as presented, seconded by Cunningham, all
in favor, motion carried. (4 Yeas – Marriott, Breslin, Cunningham, Sutton – Absent Nahas)
A motion was made by Breslin to pay the bills, seconded by Sutton, all in favor, motion carried. (4
Yeas – Marriott, Breslin, Cunningham, Sutton – Absent Nahas)
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10/16/18 Abstract #
18
consisting of 2018 Vouchers #
broken down as follows:
General Funds
Highway Funds
Safety & Fire
Trust & Agency
Street Lighting

842 through #

10/16/18 Abstract #
19
consisting of 2018 Vouchers #
broken down as follows:
General Funds
Highway Funds
Community
Trust & Agency
Street Lighting

869 through #

868 for

$ 19,612.28
$ 15,705.21
$ 49,065.97

945 for

A motion was made by Cunningham to adjourn at 10:06pm, seconded by Breslin.
Respectfully submitted,
_______________________________
Janet Partridge
Town Clerk/Collector

$ 84,383.46

$ 175,817.79
$ 10,074.15
$162,862.08
$ 1,915.53
$

966.03
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